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Tlle Individuals With Disabilities ...; 
ci 	 Education Act (IDEA) has spawned 
z much litigation in which parents of 
~ 

children with disabilities and school 
~ districts disagree over the content of a 

" 
~ 
t: 

student's special education (Huefner, 

6 2002; Yell, 2006). The majority of this 
"§ litigation has occurred in the federal 
§ 

district courts. The federal court system ~ 
consists of more than 100 U.S . District oil 

CJ 	 Courts, 13 U.S. Courts of Appeals, and 

U.S. Supreme Court. Supreme Court 
rulings are of tremendous importance 

because they establish the legal stan

dard for, and must be followed 

throughout, the entire country (Huef

ner; Yell). Tn the 30 years since the pas

sage of the IDEA, from 1975 to 2005, 

the Supreme Court had only heard 

seven cases (Board of Education lI. 

RowLey, 1982; Burlington SchooL 

Committee lI. Department of Education 

of Massachusetts, 1985; Cedar Rapids 

Community SchooL District lI. Garret F, 

1999; Florence County SchooL District lI. 

Carter, 1993; Honig lI. Doe, 1988; IrtJing 

Independent SchooL District lI. Tatro, 

1984; Smith lI. Robinson, 1984) that 
directly involved students with disabili
ties and the IDEA. in the period from 
2005 to 2007, the Supreme Court heard 
four cases on special education and 
issued rulings in three of these cases. 
This represents a Significant increase in 
the special education cases heard by 
the high court. These rulings are of 
great importance to students with dis
abilities, their parents, and school dis
tricts. Moreover, the three rulings all 
addressed the procedural rights of par
ents. In this article, we review these 
decisions. We first provide a brief syn
opSis of the procedural rights that the 

~ 	 the U.S. Supreme Court. The most sig
<C Parental involvement has been one of the cornerstones of the IDEA.::: 	 nificant of these federal courts is the 
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IDEA provides to parents. Second, we 
review the three rulings and briefly 
explain the fourth case in which the 
high court did not issue a ruling. 
Third, we address the implications of 
these cases for educators and parents. 

An Overview of Due Process 
Rights 
IDEA extends procedural and substan
tive educational rights to students with 
disabilities. These rights have been cru
cial in ensuring that students with dis
abilities receive a free appropriate pub
lic education (FAPE). One of the most 
important of these rights is the require
ment that the parents of students with 
disabilities be meaningfully involved in 
the special education process. In fact, 
parental involvement has been one of 
the cornerstones of the IDEA . To 
ensure that parents are equal partici
pants , Congress included an extensive 
system of procedural safeguards in the 
law (see Figure 1). For example, the 

parents must be given the opportunity 

Figure 1. Procedural Safeguards Under IDEA 

1. 	 Independent educational evaluation 

2. 	 Prior written notice 

3. 	 Parental consent 

4. 	 Access to educational records 

5. 	 The opportunity to present and resolve complaints, including 

(a) 	 the time period in which to make a complaint 

(b) 	 the opportunity for the agency to resolve the complaint 

(c) 	 the availability of mediation 

6. 	The child's placement during pendency of due process proceedings 

7. 	 Procedures for students who are subject to placement in an interim 

alternative educational setting 


8. 	 Requirements for unilateral placement by parents of children in private 

schools at public expense 


9. 	 Due process hearings, including requirements for disclosure of evaluation 
results and recommendations 

10. 	 State-level appeals (if applicable in that state) 

11. 	 Civil actions (e.g., suits in state or federal court) . including the time period 
in which to file sllch actions 

12. 	 Attorneys' fees (20 V.S.c. §1415 [d] [2]) 
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to participate in all meetings in which 
their child's identification, evaluation, 
program, or placement is discussed. 

Another of the procedural safe
guards available to parents is the right 
to a due process hearing. When there 
is a disagreement between a school 
and the parents on matters concerning 
a student's identification, evaluation, 
placement, or FAPE, parents may file 
for an impartial due process hearing 
(schools also have this right). A due 

process hearing is a formal hearing in 
which both parties have the right to 
subpoena, examine, and cross-examine 
witnesses. Both parties may be repre
sented by an attorney and have the 
right to examine the other party's evi
dence. The hearing is conducted by an 
impartial hearing officer who listens to 
the respective sides, applies the facts of 
the case to the law, and renders a rul
ing, which if not appealed, is final. 
Some states have a two-tier hearing 
process in which a hearing officer's 
decision may be appealed to a state
level administrative review and then to 
a court. In other states with a one-tier 
administrative hearing process, the 
hearing officer's decision may be 
appealed directly to a court. 

Parents or school district personnel 
may file an appeal of a state-level 
administrative hearing (and in some 
cases a local administrative hearing) to 
a state or federal court. In most cases, 
appeals are filed with the federal courts 
because the IDEA is a federal law. In 
situations in which parents have pre
vailed in a court action, the courts 
have the authority to grant a number 
of different remedies or relief to the 
parents. The most common of these 
remedies is an injunction, in which a 
school district is ordered to take a spe
cific action to comply with the IDEA or 
stop a practice that is in violation of 
the IDEA. Two additional types of 
remedies are compensatory educalion, 

in which a student's entitlement to a 
FAPE is extended beyond the normal 
age limit of 21 or beyond the school 
year in extended school year services, 
and reimbursement, in which parents 
who prevail in actions against a school 
district may be reimbursed for tuition 
and other costs incurred in placing 
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their child in a school where he or she 
could receive a FAPE. Parents can also 
collect attorneys' fees when they pre
vail in civil actions brought under the 
IDEA. These procedural issues have 

been the subject of much litigation. 

hearings, an important issue because 
many school districts and parents 
across the nation face the dilemma of 
who carries the burden of persuasion 
when arguing that an IEP is adequate 
or not for a given child. 

Another of the procedural safeguards available 

to parents is the right to a due process hearing. 

Supreme Court Decisions 

Several recent Supreme Court rulings 
have provided further clarification and 
guidance to the field of special educa
tion concerning the parental rights 
when parents challenge school districts 
in a due process hearing. These rulings 
were in the following cases: Schaffer v. 

Weast, Superintendent, Montgomery 

County Public Schools (200S), Arlington 

Central School District Board of Educa

tion v. Murphy (2006), and Winkelman 

v. Parma City School District (2007). 
The high court also heard the case, 
Board of Education of the City School 

District of the City of New York v. Tom 

F (2007). The Supreme Court did not 
issue a ruling in this case because 
Justice Kennedy recused (i.e., with
drew) himself from the case and the 
court split on a 4-to-4 vote. The Court 
did not identify how the justices voted. 

SchaRer v. Weast 

Although the IDEA a.llows parents who 
challenge their child's individualized 
education program (IEP) to request an 
impartial due process hearing, the law 
does not specify which party bears the 
burden of persuasion at that hearing. 
After both sides have presented their 
evidence in a due process hearing, the 
party that has the burden of persuasion 
must have convinced the hearing offi
cer of their case in order to prevail. If 
they fail to persuade the hearing officer 
of the correctness of their claim, they 
will lose. 

On November 14, 200S, the 
Supreme Court issued a ruling in 
Schaffer v. Weast. This case addressed 
the question of which party has the 
burden of persuasion in due process 

The case involved Brian Schaffer, a 
student with learning disabilities and a 
speech and language impairment. 
Because of these disabilities, Brian 
struggled in the private school that he 
attended from prekindergarten through 
seventh grade. In 1997, private school 
officials informed Brian's parents that 
he needed a school placement that 
could better serve his special needs. 
The following year, Brian's parents 
sought placement for Brian with the 
Montgomery County Public School sys
tem (MCPS). Brian's parents believed, 
however, that the middle school place
ment offered Brian by the MCPS lacked 
the smaller classes and intensive serv

ices that he needed. They enrolled 
him, therefore, in another private 
school and initiated a due process 
hearing seeking compensation from 
MCPS for their private school expens
es. The due process hearing officer 
determined that the evidence presented 
by the parties at the hearing was 
equally compelling; therefore, his rul
ing would depend on which party bore 
the burden of persuasion. After decid
ing that the burden belonged to the 
parents because they challenged the 
IEP, the hearing officer found in favor 
of the school district holding that the 
Schaffers had not proven their case. 
After a long and complicated series of 
proceedings, tbe case was beard by the 
U.S. Supreme Court. 

Tbe Supreme Court ruled tbe bur
den of persuasion for due process bear
ings should be placed on whicbever 
party is seeking relief; that is, the party 
wbo filed for the due process bearing. 
In the majority opinion, Justice Sandra 
Day O'Conner wrote 



We hold no more than we must 
to resolve the case at hand. .. 
The burden of proof in an 
administrative challeng

an fEP is placed 
upon the party relief. In 
this case, that party is Brian 

, as represented by his 
parents. But the rule applies with 

effect to school districts: If 
they seek to challenge an IEP, 
they will in turn bear the burden 
of Dersuasion before (a due 

This ruling is consistent with other 
forms of case law where the party 

bears the 

The Court stated that if the burden 
of fell on school dis
tricts, this would in effect declare every 
IEP to be invalid until a 
school district could demonstrate that 
it was nol. As a result, this would 

an unreasonable burden on 
school districts and would likely result 
in their 
(funding and to 
administrative functions of 
lEPs and their evidence. 
This would be in direct contrast to 
recent amendments (the IDEA 
Amendments of 1997 and the Indi
viduals With Disabilities Education 
Improvement Act of in Wllich 

to reduce the adminis
trative burdens and litigation-related 
costs associated with education. 

of this decision 
vary accorclmg to the judicial circuit in 
which a parent who goes to a 
or court resides. This is because there 
had been a 
which some 

to parents and others 
the burden to school districts. States in 
the fourth, fifth, sixth, and tenth cir

Kansas, Louisiana, 
MissiSSippi, Okla

homa, New Mexico, North Carolina, 
Ohio, South Carolina, Tennessee, 
Texas, Utah, Virginia, and 
have been under the rule that 
the party challenging an IEP, the 

would bear the burden of per
suasion. some states (Ala

bama, Alaska, Connecticut, Delaware, 
Illinois, Indiana, 

Minnesota, West Virginia, and includ
ing had state statute 

that the 
to the party 

bringing the action. The states in these 
jurisdictions were not affected bv the 

Court's ruling because 
the burden of persua

sion to the challenging party. However, 
if plaintiffs live in one of the circuits 
that the burden of proof to 
the school district, Arkansas, 
California, Florida, Hawaii, Idaho, 
Illinois, Iowa, Maine, Massachusetts, 
Missouri, Montana, Nebraska, Nevada, 
New Hampshire, New York, North 
Dakota. Puerto 
Rico, Rhode Island, South Dakota, 
Vermont, Washington, and 
the burden of proof has 

the ruling. Following 
the ruling in v. Weast, due 

officers in all states 
must the burden of 
to the party relief. In most 
cases this party will be a student's par
ents. 

of who is affected or not 
affected based on 
does not reduce the of 
schools to FAPE, nor is it 
to reduce administrative and judicial 
proceedings in special education. To 
the contrary, schools must 

and meaningful program
education. 

Arlington Central School District 
Board of Education v. Murphy 

In June 2006, the Court ruled 
on ArlUlglOn Central School District 
Board of Education v. Murphy. [n this 
case, the parents of a child with a dis

tuition reimbursement 
for a school under 
IDEA. Pearl and Theodore the 
parents of Joseph Murphy, an 
action in which they asked that the 
Arlington Central School District 

pay for their son's 
school tuition. The district court ruled 
in favor of the Murphys v. 

Central Sclwol District Board 

taucanon, 2000) and the U.S. Court 
of Appeals for the Second Circuit 

affirmed the decision lMurplly v. 
Central School District Board 

After the affirmation the Second 
Circuit, the Murphys fees for 

services rendered by an educational 

to provide a FAPE and includes a pro
vision that awards attorneys' fees and 
costs to the prevailing party in a law 
suit 20 U.s.C.§141S[i] [B]), 

the Murphys believed they were enti
tled to have these expenses covered as 
well. The school district that 
the parents should not be awarded the 
fees of the consultant because the con
sultant's training and court presenta
lion did not qualify her as an expert. 
Additionally, the school district stated 
that the district court should deny 

reduce the amount of the 
consultant's fees because IDEA did no! 
allow advocates to recover attorney 
fees. 

In July 2003, the district court ruled 
that the Murphys could recover $8,650 
in fees for expert consulting services 
but not for consultation provided 

their educational consultant because 
she did not have formal 

The 
the district 

court ruling. The ruling, however, was 
affirmed the U.S. COUl1 of '-"'')LJ<::O.1'' 

for the Second Circuit. The school dis
trict to the U.S. 
Court. 

On June 26, 2006, the Supreme 
Court issued a in the case. In a 
6-to-3 vote, the Court 
reversed the Second Circuit's ruling. In 
the of the Court, which was 
delivered by Justice Alito, the Court 
found that the IDEA does not allow 
reimbursement for fees 
because only attorneys' fees are men
tioned in the of the law. 

to Wright , the 
effect of this case on the rights of par
ents may not be too for 
three reasons. First, parents request 

education due process 
because they want to obtain an appro
priate education program for 
their child, not because to 
be reimbursed for fees paid 10 consult-

TEACHING EXCEPTIONAL CHILDREN ! 2009 71 



ants or lay attorneys. Second, because 
of the number of special education 
cases that are litigated every year, very 
few parents will actually be affected. 
Wright noted that approximately 3,000 

due process hearings are held annually 
and of these hearings, only 10% (i.e., 
approximately 300 per year) are 
appealed to Court. Parents prevail in 
about 43 % of these cases so the num
ber of parents who prevail, and, thus, 
the number of parents who are in a 
position to recover fees from a school 
district, is only about 150 parents per 
year. Third, it is unlikely that parents 
will fail to take the necessary steps to 
prepare for hearings or litigation, 
which often includes hiring a consult
ant, because they do not expect to 
recover fees for their expert witness. 

As with the Schaffer case, the ruling 
in Arlington u. Murphy does not reduce 
the responsibility of schools to provide 
FAPE, nor is it likely to reduce admin
istrative and judicial proceedings in 
special education. School districts still 
have an affirmative duty to provide 
students with disabilities an education 
that meets their unique educational 
needs. 

Winkelman v. Parma City 
School District 

In 2007, the Supreme Court issued a 
ruling on the case of Winkelman u. 

Parma City School Districl. Jacob 
Winkelman was a child with autism 
spectrum disorder. He was eligible for 
services under the IDEA. Although 
Jacob's parents, Jeff and Sandee, 
worked with the school district to 
develop his IEP, they believed that their 
child's IEP did not adequately meet his 
educational needs. Therefore, the 
Winkel mans filed for a due process 
hearing alleging that the school district 
failed to provide Jacob with FAPE. 
Their claim was rejected by both the 
local hearing officer and the state-level 
review officer. 

Next, they appealed the ruJing by 
the review officer to a district court 
claiming that Jacob had not been pro
vided with FAPE, that his IEP was defi
cient, and that the school district had 
violated procedures mandated by 
IDEA. Pending the resolution of these 
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challenges, Jacob was enrolled in a pri
vate school at his parents' expense. 
They fiJed in district court without the 
aid of counsel. They sought (a) rever
sal of the administrative decision, (b) 
reimbursement for the cost of Jacob's 
attendance at the private school, and 
(c) payment of their attorney's fees. 
The district court ruled in favor of the 
school district stating that Jacob had 
received a FAPE. The Winkelmans then 
filed an appeal with the U.S. Court of 
Appeals for the Sixth Ciscuit. On 
September 20, 2005, the circuit court 
ruled that Jeff and Sandee Winkleman 
were not allowed to represent Jacob; 
rather, they needed an attorney. The 
court also ruled that the IDEA does not 
grant parents the right to represent 
their child in federal court because the 
FAPE mandate only grants rights to a 
child and not to his or her parents. 
(After this decision, the Cleveland Bar 
Association initiated an investigation 
into whether Jacob's parents were 
engaged in the unauthorized practice 
of law. If the Winkelmans had been 
found to have practiced law without a 
license, they could have been fined 
$10,000.) 

Jeff and Sandee Winkleman then 
filed an appeal with the U.S. Supreme 
Court. Before deciding to hear the case, 
the high court invited the Solicitor 
General to submit a brief detailing the 
position of the administration. The 
Solicitor General's brief asserted that 
the Sixth Circuit Court's ruling that 
barred parents from representing their 
children in civil actions under the 
IDEA was inconsistent with the lan
guage and purpose of IDEA . In the 
brief, the Solicitor General also assert
ed that the purpose of the procedural 
safeguards of the IDEA was to encour
age parental involvement in their 
child's special education so that a child 
would receive a FAPE. He also noted 
that the IDEA sought to ensure that the 
rights of children with disabilities and 
their parents were protected. The 
Solicitor General requested that the 
Supreme Court hear the case because 
of the need to ensure that IDEA was 
appJied in a uniform manner and also 
to resolve the split among the circuit 
courts with respect to parents repre

senting their children with disabilities 
in coul1 in IDEA-related actions. The 
U.S. Supreme Court agreed to hear 
Winkelman u. Parma City School 


District on October 12, 2006. 

On May 21, 2007, the U.S. Supreme 

Court issued a ruling in the case. 
Justice Kennedy wrote the opinion of 
the court in the unanimous ruling. 
Ultimately, the Court ruled that the 
IDEA grants parents independent, 
enforceable rights, which are not limit
ed to procedural and reimbursement
related matters, but encompass the 
entitlement to a FAPE for their child. 
The Court found that the IDEA affords 
parents enforceable rights throughout 
the development of the lEP and in the 
early administrative stage of due 
process. Thus, the Supreme Court over
turned the Circuit Court in ruling that 
barring parents of the right to represent 
their children in IDEA-related cases in 
the federal courts would be inconsistent 
with the intent of the IDEA. The Court 
believed this finding was further sup
ported by wording within IDEA that 
states one of its purposes is to ensure 
the rights of children with disabilities 
and parents of such children are pro
tected. The majority opinion noted that 
it is. without question that a parent of a 
child with a disability has a particular 
and personal interest to ensure their 
child receives (a) equality of opportuni
ty, (b) full participation, (c) independ
ent living, and (d) economic self-suffi
ciency. Therefore, the Court ruled IDEA 
includes provisions conveying rights to 
parents as well as to their children, for 
if this was not the case, the potential 
for injustice would be great. 

The Supreme Court 's ruling in 
Winkelman u. Parma City School 
District will probably be considered 
one of the most important of the U.S. 
Supreme Court's special education rul
ings. This is because the high court 

. essentially expanded the definition of a 
FAPE by ruJing that (a) the IDEA man
dates parental involvement , (b) parents 
have enforceable rights under the law, 
and (c) parental participation in the 
special education process is crucial to 
ensuring that children with disabilities 
receive a FAPE. The Court also noted a 
central purpose of the parental protec



tions under the IDEA is to facilitate the 
provision of a FAPE through parental 
involvement in the IEP process. In the 
language of the court's opinion: 

We conclude IDEA grants inde
pendent, enforceable rights. 
These rights, which are not limit
ed to certain procedural and 
reimbursement-related matters, 
encompass the entitlement to a 
free appropriate public education 
for the parents' child. (p. 2005) 

Board of Education of the City 
Schoal District of the City of 
New York v. Tom F. 

In October 2007, the Supreme Court 
ruled on Board of Education of the City 

School District of the City of New York 

v. Tom F (hereafter Tom F.). In thi s 
case, Tom Freston, the father of a child 
with a disability, sought tuition reim
bursement for a private school place
ment. When Tom 's son, Gilbert , was 8, 
he was diagnosed with a learning di s
ability under IDEA. The New York City 
schools offered to allow Gilbert to 
enroll in the Upper East Side's Lower 
Laboratory School for Gifted Education. 
However, Tom Freston believed the 
placement was inappropriate and 
placed his son in the Stephen Gaynor 
School, a private school. He later won 
tuition reimbursement after several 
administrative hearings and an appeals 
board proceeding where he successful
ly argued that the di strict was unable 
to provide an appropriate educational 
program. 

After 2 years of paying for the pri
vate school tuition, the district devel
oped an IEP that placed Gilbert in a 
public school special education class
room. Mr. Freston was unconvinced, 
however, that the IEP provided a FAPE, 
and Gilbert continued to attend the pri
vate school. Mr. Freston filed for a due 
process hearing. The impartial due 
process hearing officer ruled that th e 
di strict did not provide an appropriate 
program and granted the private school 
tuition reimbursement request. The 
school district appealed, but the hear
ing officer's decision was affirmed by a 
state review officer. 

The New York City Board of Educa
lion then sued in federal court, c1aim

ing that Mr. Freston was not entitled to 

private school reimbursement because 
Gilbert was never enrolled in a public 
school and the district did not have 
the opportunity to provide appropriate 
services. The U.S. District Court 
agreed with the New York City Board 
of Education and reversed the decision 
of the hearing and state review offi
cers, indicating that IDEA clearly states 
the parents can enroll a child in a pri
vate school and seek reimbursement 
for "a child with a disability, who 
previously received special education 
and related services under the authori
ty of a public agency" (20 U.S .C. § 

1412[a)[JOj[C)[iill. The Di s tric t Courl 

held that IDEA does not require a 
school district to reimburse a parent 
for private school tuition if the child 
has never been enrolled in public 
school. 

Mr. Freston filed an appeal on 
behalf of hi s son. In 2006, the U.S. 
Court of Appeals for the Second Circuit 
vacated the district court decision and 
remanded the case back to the district 
court. The Second Circuit reasoned 
that IDEA was not intended to require 
parents to enroll a student in an inap
propriate public school program before 
they were eligible for private school 
reimbursement. The school filed an 
appeal with the U.S. Supreme Court. 

whether parents must first attempt a 
public school placement prior to plac
ing their child in a private school to' 
receive a FAPE. 

Summary of the Cases 

What do we make of this flurry of 
special education rulings in the U.S. 
Supreme Court? Moreover, what can 
we draw from these disparate rulings; 
two of which were somewhat pro
school district (Schaffer lJ. Weast and 
Arlington lJ. Murphy) and one which 
was strongly pro-parent (Winkelman v. 

Parma)? 

We believe that ultimately the 
Supreme Courl'S ruling in Schaffer lJ. 

Weast will have little effect on the 
schools that serve students with dis 
abil ities , the students them selves , or 
their parents. This is because the 
majority of states already had assigned 
the burden of persuasion to parties 
challenging an IEP. Thus, the decision 
changes the burden of persuasion in 
only a handful of states. 

The high court 's ruling in Arlington 

v. Murphy prohibits parents from being 
reimbursed for use of expert witnesses; 
nonetheless, this deci sion will have lit
tle effect on school districts or parents. 
It is doubtful that this decision will 
result in parents not hiring experts in 
situations in which they are challeng-

Schools must ensure that parents are involved 


in their children's special education identification, 


assessment, programming, and placement. 


On October 10, 2007, the Supreme 
Court issued a ruling in the case. 
Justice Kennedy recused himself from 
the case and the other justices voted 4
to-4 on the case. The decision by the 
Supreme Court is, in effect, a nullity ; 
the decision simply affirmed the ruling 
of the Second Circuit Court of Appeals. 
Because the tie vote affirms the Second 
Circuit Court ruling, rather than estab
lishing a national precedent, the deci
sion is only binding in New York, 
Connecticut, and Vermont-the juris
diction of the Second Circuit Court. It 

is clear that the justices were split on 

ing a school district 'S IEP. Parents in 
such situations are trying to improve 
the educational opportunities offered to 
their child; they typically are not hiring 
experts because they know if they pre
vail in a due process hearing, the 
experts' fees will be paid. Moreover, 
parents who go to a due process hear
ing or court take a risk when they hire 
attorneys and expe rts because if they 
do not prevail in the hearing , then 
none of the fees will be reimbursable. 

The Supreme Court's ruling in 
Winkelman v. Parma is very important 
to school districts, students with dis-
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abilities , and their parents. Although 
on its face, the Supreme Court ruled 
that parents of children with disabili
ties served under the IDEA may repre
sent themselves or their children in 
court, the implications of the decision 
go far beyond the question the court 
answered (Wright, 2007). Their ruling 
not only affirmed the crucial impor
tance of meaningful parent involvement 
in developing a student's FAPE, it also 
refined the definition of FAPE (Wright). 
In effect, the Court held that the IDEA 
confers rights on children with disabili
ties and their parents. 

Principles From the Supreme 
Court Rulings: 2005 to 2007 

These Supreme Court rulings, especially 
the decision in Winkelman v. Parma, 
require that school districts include par
ents in all aspects of their children's 
special education programming. More
over, school districts must ensure that 
their student'S IEPS confer meaningful 
educational benefit. The following are 
important principles that teachers and 
administrators need to understand and 
follow to ensure that they are in com
pliance with the IDEA and deliver spe
cial education programs that confer 
meaning educational benefit. 

Principle 1: Ensure that parents 
are meaningfully involved in the 
development of their children's 
special education program. 

The history of parent-professional rela
tionships in special education has not 
always been a positive one (Heward, 
2006; Turnbull, Turnbull, Erwin, & 

Soodak, 2006). Today, however, parent 
involvement is an important element in 
the development of special education 
programs (Heward; Thrnbull et al.; Yell, 
2006). In fact, parental involvement 
was a critical element in the original 
Education for All Handicapped Child
ren Act of 1975, and each subsequent 
reauthorization has strengthened and 
extended the importance of parent par
ticipation in the special education 
process (ERICIOSEP, 2001). The 
Supreme Court cases heard from 2005 
to 2007 affirmed the importance of 
meaningfully involving the parents of 
students with disabilities in decisions 
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regarding their children's special edu
cation programs. The Supreme Court's 
ruling in Winkleman v. Parma is espe
cially important because it extends the 
independent and enforceable FAPE 
right to the parents of students in spe
cial education. Schools must ensure 
that parents are involved in their chil
dren's special education identification, 
assessment, programming, and place
ment. School district officials should 
consider having staff members (e.g., 
counselors) assume the role of facilita
tor when school-based teams are mak
ing important decisions regarding a 
student'S program of special education. 
The facilitator would be responsible for 
contacting parents and preparing them 
for meetings. 

Principle 2: Ensure that teachers 
and administrators understand 
their responsibilities under the 
FAPE requirements of IDEA. 

IDEA is a complex law, and special 
educators, administrators, 'and teacher 
trainers have to understand that special 
education programs must meet the 
FAPE requirements. To ensure that 
public schools fulfill these obligations, 
special educators must (a) conducl rel
evant assessments of students, which 
provide information to teachers on a 
student's unique academic and func
tional needs and how best to address 
those needs; (b) develop meaningful 
educational programs for students 
based on the assessment, which con
sists of special education and related 
services grounded in research-based 
practices; (c) generate measurable 
annual goals that will be used to moni
tor a student 's academic and functional 
progress; and (d) monitor the student's 
progress by collecting data on his or 
her growth toward those goals, and 
make instructional changes when nec
essary (Yell, Katsiyannis, & Hazelkorn, 
2007). 

With the reauthorizations of 1997 
and 2004, the FAPE standard has shift
ed from providing access to education
al services to providing meaningful 
and measurable programs for students 
with disabilities (Yell et aI., 2006) The 
IDEA now requires research-based pro
grams,progress monitoring, and real 

results for students with disabilities. 
Clearly, this will require changes in the 
ways that school teams develop IEPs 
and may influence courts on how they 
view and assess FAPE. We believe that 
schools districts will now be held to 
this higher FAPE standard when pro
viding educational services for students 
with disabilities. Educators must be 
prepared to meet this challenge. 

Principle 3: Ensure that special 
education teachers understand 
how to develop educationally 
meaningful and legally sound 
IEPs. 

To ensure that IEPs are educationally 
meaningful and legaIJy correct, special 
educators must be able to conduct 
assessments that address all of a stu
dent's instructional needs, so that the 
IEP can be developed. Standardized, 
norm-referenced tests, which are useful 
measures for eligibility determination, 
are not appropriate for making a fine
tuned analysis of a student's academic 
and functional needs. To gather such 
information, criterion-r~ferenced tests, 
curriculum-based measures, curricu
lum-based assessments, and direct 
observation data are more useful. 

Special educators must be able to 
take this information and develop 
meaningful special education pro
grams. The Individuals With Dis
abilities Education Improvement Act 
now requires that special education 
services be based on peer-reviewed 
research. This means that IEP team 
members will need to be familiar with 
the research regarding special educa
tion programming that !TIeets individ
ual students needs. AdditionalJy, the 
law requires that students ' IEPs include 
measurable annual goals and methods 
to measure student progress toward 
these goals. Teachers must know how 
to collect data to monitor students' 
progress toward their goals and make 
adjustments to instruction based on 
the data. lEPs that are based on inade
quate assessments, contain goals that 
are not individualized or appropriate, 
and have no progress-monitoring com
ponent most likely will not meet the 
requirements of IDEA . Moreover, even 
if a student's IEP contains measurable 



Unfortunately, there is a huge gap between what Ind ividua ls With Disabilities Educa tion Act 
Amendmen ts of 1997, 20 U.s.c. § 1415 et 

we know works from research-based instructional practices seq. (1997). 
Individuals With Disabi lit ies Educat ion and what actually is taught in many classrooms, 

Improvement Act of 2004,20 U.s.c. § 

goa ls, the specia l education program 
will not provide a FArE if the goals are 
not systematically and frequently moni
tored and instructional adjustments 
made if the data show that a student is 
not progressing. 

Principle 4: Ensure that special 
education administrators and 
teachers receive meaningful and 
sustained inservice training 
programs in new research-based 
practices and ather developments 
in sppr.ial education, 

School district administrators must 
ensure that their special education 
teachers and related service providers 

have the necessary ski ll s and too ls to 
meet th e new requirements of IDEA. 
UnfOl1unately, there is a huge gap 
between what we know works from 
research-based instructional practices 

and wha t actually is taught in many 

classrooms (Yell. 2006). This means 

tha t teacher trainers and schoo l distlict 
administrators need to structure preser

vice and inservice tra ining ac ti vities to 

ensure that teachers become fluent in 

research-based practices. In addi tion, 

they shou ld know how to access 
research through peer-reviewed litera

ture. Moreover, because research in the 

field of special education is actively 

grow ing, administrators must develop 

mechanisms to ensure that teachers 

receive regular and frequent inservice 

training experiences in the latest 

research-based strategies and interven

tions . Teachers also will need tra ining 
in developing measurable ann ual goa ls 
and collecting data to monitor studen t 
progress toward these goa ls. 

Conclusions 

The two terms of the Supreme Court 
from 2005 to 2007 resulted in three rul
ings in special education. These rul

ings. wh ich addressed aspects of lhe 
proced ural safeguard requirements of 

lhe IDEA, are now lhe law of lhe land 

and apply to all sta tes and school dis

tricts. Although two of the cases ha ve 
been viewed as pro-school and one as 
pro-parent (Wright , 2007), they all 
em phasize the important roles that par
ents must play in the development of 
special educa tion programs for thei r 
children. School districts must take 
their obligations to parents very seri
ously and must make positive and 
proactive efforts to include parents in 

decision making. In situations where 

parents are not in volved in a meaning

ful manner, the law provides aven ues 

for parents to contes t their ch ildren's 

programs. As Justice Kennedy noted in 

the rul ing in Winkelman v. Parma: 

"The IDEA takes pain to ensure that 

the rights of children with disabilities 

and parents of such children are pro

tected" (p . 2006) . 
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