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W hen he was in grade 7, a
student was diagnosed with
ADHD and prescribed med-

ication. The medication helped, and
four years later, in August 2002, a
physician reduced the dosage without
any notable problems. The student
l i ved with his mother, but spent con-
siderable time with his uncle, who
was a licensed social worker and fam-
ily therapist.

In early fall 2002, the student
w rote a series of notes to a fellow
11th grader, with whom he had a
brief romance during the summer.
The reason for the notes was that he
was upset upon finding out that she
had a new boyfriend. The last note,
which was re c e i ved on November 26,
re a d :

I ’ve heard 3 different stories
about you & Ryan. The one I
h e a rd almost made me want to
kill myself.... I just thought this
& have to ask you, is there any
g rudge or animosity btwn us? I
g2g. Write back if you can....
Luv ya.

The next morning, the student’s
ex-girlfriend showed the note to her
guidance counselor and explained
that the student had been “bugging”
her and she did not think he would
commit suicide, but she was worried
about him. The guidance counselor
asked the ex-girlfriend whether she
could tell the student who had give n
her the note, but the ex-girlfriend
said, “Please don’t . ”

That afternoon, the ex-girlfriend’s
guidance counselor gave the note to
the student’s guidance counselor, who
summoned the student to her office.
She knew or had reason to know of
his ADHD diagnosis. She told him
that some of his friends we re con-
cerned about him, and thus, she was
concerned too. When she asked
whether he was upset about a situa-
tion with a girl, he dismissed it as
being “two months ago, not now. ”
When she inquired whether he had
e ver planned to hurt himself, he
replied he definitely would not. After
exploring his plans for the immediate
f u t u re with him for another 10 min-

utes or so, she sent him back to class,
concluding that he was not at risk of
committing suicide. In accord a n c e
with the school district’s suicide re f e r-
ral policy, she did not contact the
school psychologist or the student’s
m o t h e r.

A week later, the student’s mother
read an instant message exc h a n g e
b e t ween the student and one of his
friends in which one said, “I get the
knife,” and the other re s p o n d e d ,
“ Fine I got the rope.” Neither the stu-
d e n t’s mother nor his uncle thought it
was serious. He appeared to them to
be a “happy-go-lucky” student who
e ven played on the basketball team.

The following day, the student vis-
ited the guidance office and asked his
guidance counselor who had give n
her the note that they had discussed.
She declined to tell him, citing confi-
d e n t i a l i t y. She invited him into her
office, but he said, “Thanks, I
thought that’s what you would say.
T h a t’s all I needed.” 

That night, on the way home
f rom basketball practice, the student
had an argument with his mother in
the car. He jumped out and, ulti-
m a t e l y, walked home. Upon his
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return, his m o t h e r, who was on the
second floor, called down to re m i n d
him to clean the kitchen. When she
did not hear him doing so, she we n t
d ownstairs and found that he had
hanged himself to death in the
b a s e m e n t .

The student’s mother filed suit in
federal court, claiming that school

officials, including the principal,
we re liable for violating Fo u rt e e n t h
Amendment substantive due pro c e s s
and that the counselor was liable for
negligence. The defendants move d
for summary judgment—a final ru l-
ing in their favor without a trial
because there was no dispute about
the material facts.

In November 2004, the federal
district court issued its decision
(Sa n f o rd v. St i l e s), granting the defen-
d a n t s’ motion for summary judgment.
After acknowledging that the plain-
t i f f - p a rent had dismissed her claim
against the principal, the court re j e c t-
ed the Fo u rteenth Amendment claim
against the other official re p re s e n t a-
t i ves of the district, in particular the
c o u n s e l o r. 

In the court’s view, a re a s o n a b l e
j u ry could not find that the re q u i s i t e
elements of the “d a n g e r - c re a t i o n” the-
o ry we re present. These elements are
that the harm was foreseeable and
d i rect, the conduct of the public
school official was at least at the leve l
of deliberate indifference, there was a
relationship between the gove r n m e n-
tal unit (here, public school) and the
p l a i n t i f f, and the governmental offi-
cial used his or her authority to cre a t e
an opportunity that otherwise would
not have existed for harm to come to
the plaintiff. 

Mo re specifically, the court con-
cluded that the allegations did not
come close to a colorable claim with
respect to the second and fourth ele-
ments. In addition, the court con-
cluded that the counselor was cove re d
by qualified immunity because the
a s s e rted right was not clearly estab-
lished and that the plaintiff had simi-
larly not come close to proving the
re q u i red elements for district liability
on her Fo u rteenth Amendment “lib-
e rt y” claim.

Fi n a l l y, the court rejected the neg-
ligence claim for two alternative re a-
sons. First, although the plaintiff ’s
allegations we re sufficient to reach a
j u ry on the question of whether the
counselor had breached her duty
(under the district policy) to pro p e r l y
e valuate and refer the student, the
allegations we re not sufficient with
re g a rd to causation (i.e., that the
b reach was a substantial factor in
bringing about his suicide). Se c o n d ,
Pe n n s y l va n i a’s governmental immuni-
ty legislation cove red not only the
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district but also its employees with
re g a rd to such negligence claims.

Other Constitutional Cases
As the court in Sa n f o rd re c o g n i ze d ,
the only published decision in which
a constitutional claim arising fro m
student suicide surv i ved district-
d e f e n d a n t s’ motion for dismissal or
s u m m a ry judgment was Armijo v.
Wagon Mound Public Schools ( 1 9 9 8 ) .
The alleged facts in Arm i j o we re
much more egregious and included
the facts that the student re c e i ve d
special education under the classifica-
tion “emotional disturbance”; that he
told one of the school staff members
that he was depressed and suicidal;

and that, as a result, the principal 
had the counselor drive him home,
w h e re the counselor, contrary to
school policy, left him alone without
contacting his parents. Mo re ove r, on
denying the defendants’ motion for
s u m m a ry judgment, the court mere l y
p re s e rved the case for a jury trial,
which ended the matter in terms of
judicial pre c e d e n t .

Other courts have either ques-
tioned the Arm i j o ruling, thus leaving
in doubt danger-creation claims
against school defendants in the wake
of student suicide, or concluded, as in
Sa n f o rd , that the plaintiffs did not
establish its requisite elements (see
Hasenfus v. LaJe u n e s s e , 1999; Ma rt i n

v. Sh a w a n o - Gresham Sch. Dist, 2 0 0 2 ;
Morris v. Da p o l i t o, 2004; Wyke v. Po l k
County Sch. Bd., 1997). The court s
h a ve similarly and even more stro n g l y
rejected Section 1983 claims on the
basis of other constitutional prov i-
sions (Ziegler v. Eby, 2003) or on the
Individuals With Disabilities in
Education Act or Section 504 (Scott 
v. Mo n t g o m e ry County Bd. of Ed u c . ,
1 9 9 7 ) .

Common Law Claims
As Sa n f o rd also illustrates, the primary
alternate claim of school liability for
student suicide is negligence in terms
of failure to evaluate, notify, or re f e r.
He re, plaintiffs have had more but
still notably limited success. The first
p a rtial victory was a decision by
Ma ry l a n d’s highest court (Eisel v. Bd.
of Educ. of Mo n t g o m e ry County, 1 9 9 1 )
that denied the defendants’ summary
judgment motion. Relying in part on
the state’s Suicide Pre vention School

The court held that “school counselors have a duty to

use reasonable means to attempt to prevent a suicide

when they are on notice of a child or adolescent

student’s suicidal intent.”
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Programs Act and remanding the case
for trial, the court held that “school
counselors have a duty to use reason-
able means to attempt to prevent a sui-
cide when they are on notice of a child
or adolescent student’s suicidal intent.”
However, the resulting trial returned a
verdict for the school defendants.

Mo re ove r, in the subsequent pub-
lished case law, courts—with two lim-
ited exceptions—decided in favor of
school officials based on gove r n m e n t a l
immunity (Brooks v. Logan, 1 9 9 7 ;
Fowler v. Szo s t e k , 1995; Grant v. Bd. of
Trustees of Valley View Sch. Dist., 1 9 9 7 ;
Killen v. Indep. Sch. Dist. No. 706,
1996; Nalepa v. Pl y m o u t h - Ca n t o n
C m t y. Sch. Dist., 1994) or, in states
w h e re such immunity did not exist or
a p p l y, the plaintiffs’ failure to prove
the requisite elements of negligence,
such as breach of duty and prox i m a t e
cause (Brown v. Bd. of Educ. of
Mi l f o rd , 1996; M c Mahon v. St. Cro i x
Falls Sch. Dist., 1999; S c o t t , 1 9 9 7 ) .

The first exception was in S c o t t
(1997). On appeal, the appellate
c o u rt upheld a jury ve rdict for the
plaintiff parent, but victory was lim-
ited because the jury had reduced the
damages to one-third of the total on
the basis of its finding that the pare n t
and another guardian had been con-
tributorily negligent. The second
e xception was in Carrier v. Pe n d
Oreille Sch. Dist. (2005), which was
m o re notably limited for two re a s o n s :
first, because it was an unpublished
state trial court decision, and second,
because it was inconclusive, denying
the defendants’ motion for summary
judgment and re s e rving the matter
for a jury trial to determine whether
the plaintiffs established the re q u i re d

elements for negligence, including
c a u s a t i o n .

C o n c l u s i o n
The long line of litigation shows not
only the frequency and tragedy of
student suicide but also the steep up-
hill slope that plaintiff-parents face
to obtain money damages against
school defendants. Jurisdictions va ry,
but the general trend advises against
undue fear of liability. Contrary to
n ews re p o rts, advocacy claims, or
p rofessional lore, the courts are not
p a rticularly hospitable to liability
suits that are brought by understand-
ably grief-stricken pare n t s ,
p a rticularly those based on Se c t i o n
1983 federal civil rights claims.

5 2 P L  F E B R U A R Y  2 0 0 6

The long line of litigation shows not only the frequency and tragedy

of student suicide but also the steep uphill slope that plaintiff -

p a rents face to obtain money damages against school defendants.

Ad ve rt i s e m e n t



P L F E B R U A R Y 2 0 0 6 5 3

Check your state law. State 
law may contain applicable judicial
p recedents and suicide-specific,
s c h o o l - related legislation or re g u l a-
tions. As Ma ry l a n d’s Ei s e l d e c i s i o n
illustrates, some states have legisla-
tion or regulations that courts may
i n t e r p ret as establishing a legal duty,
which is one of the elements of neg-
ligence. Whether interpre t a t i o n s
could lead to a danger-creation civil
rights claim is a more remote possi-
b i l i t y, requiring egregious facts as
well as pro-plaintiff pre c e d e n t s .

De velop a pro a c t i ve policy, and
f o l l ow it. Prudent formulation and
implementation of a pro a c t i ve poli-
cy can help pre vent student tragedy,
re g a rdless of school liability. Such a
policy should include balanced
a w a reness and reasonable training
that are based on the legal bound-
aries I have summarized here and
those that apply to individual juris-
d i c t i o n s.

Be pro a c t i ve, not paranoid.
Undue fear of liability leads to ove r-
reaction or paralysis. As a matter of
p rofessional discretion and ethical
i m p e r a t i ve, school leaders should be
p ro a c t i ve in including suicide pre-
vention as part of a coordinated and
c o m p re h e n s i ve program of a safe and
s e c u re environment for student
learning and growth. PL
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